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NK qwo significant amending acts have been passed this yearK 

OK qhe  first  in  time  was  the  Civil iiability and lther iegislation Amendment Act OMNM 

EAct koK V of OMNMF which was assented to on the NTth of jarch OMNMK   

PK qhe second was the torkers Compensation and oehabilitation and lther iegislation 

Amendment Act OMNM E“Act koK OQ of OMNMF assented to on the NTth of gune OMNMK 

QK qhese Acts contain some considerable proceduralI but also some substantiveI reform to 

the provisions of each of those ActsK 

RK rnfortunatelyI in nueenslandI it remains the case that there are three different systems 

which govern personal injuriesW the torkers Compensation and oehabilitation Act 

OMMP E“tCoA”FI the jotor Accident fnsurance Act NVVQ E“jAfA”F and the mersonal 

fnjuries mroceedings Act OMMO E“mfmA”FK 

SK qhe interface between each of those Acts has not been entirely harmonious and despite 

the recommendations made by a dovernment Committee chaired by jrK o g aouglas 

pC  to  ameliorate  some  of  the  procedural  inconsistenciesI  the  situation  remains  

unchangedK 

TK fndeedI as f shall point out in the course of this paperI some further anomalies and 

inconsistencies now ariseK 

UK fn this paper f do not propose to cover every single amendment that has been made in 

each of the ActsK  f will not deal with the indexation of the fps in the Civil iiability Act 

OMMP E“CiA”F or its introduction to injuries covered by the tCoAK 

VK oatherI f propose to deal with some of the more substantive amendments that may be of 

general interest andI furtherI concentrate on some areas where the interface between the 

various pieces of legislation is not harmonious or may be anomalousK 
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pection R 

NMK  ft will be recalled that section R of the CiA provides for when the CiA does not applyK  

An amendment has been made to allow for the statutory “Cpo vK bddy” damages to be 

claimed in dust and tobacco cases but otherwise section R has not been amendedK 

NNK kor has it been amended in the tCoA Amendment Act OMNM mentioned below which 

introduces substantial reforms into the torkCover system andI relevantlyI the 

introduction of the fps and other restrictions on the assessment of damages which are 

materially identical to their CiA counterpartsK 

NOK qhis creates the first and most obvious lucuna andI with respectI on the face of itI there 

appears to be no obvious policy reason for itK 

NPK pubsections RENFEaF and RENFEbF of the CiA will continueI in their unamended formI to 

exclude the operation of the CiA Eincluding the fpsF to any “injury” for which 

compensation is payable under the tCoA except for the occasions when such 

compensation is payable for “journey” or “recess” claimsK   

NQK ConsequentlyI the odd situation ensues where the CiA fps does not apply to the nonJ

torkCover aefendants but the torkCover aefendantI the employerI now has the 

benefit  of  the  torkCover  version  of  the  fpsI  if  an  accident  occurred  involving  both  

nonJemployer aefendants and an employer aefendant! 

NRK jany odd or obtuse outcomes can be envisagedK 

NSK ft  will  also  be  a  significant  incentive  to  Claimants  in  such  cases  to  sue  the  nonJ

employer  aefendants  along  to  get  unfettered  general  damagesI  care  and  costsK   As  a  

reduced immunity from joining an employerI not pursued by a workerI arising from 

BonserN still prevailsI the nonJemployers insurers may “carry the can” but then may 

look for more inventive ways of drawing the employer inOK   ft  may  also  lead  to  

contractual indemnities being insisted upon by nonJemployers and pursuedK  As 

torkCover maintains that such losses are not covered by itI and contractual losses are 
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excluded by most broadform policies Eunless an endorsement is secured and paid forFI 

there will be a lot of uninsured claims raised by set off and a lot of cranky employersK 

NTK then all aefendants are involvedI this will cause a significant disparity in 

compensation Esuch disparity is even greater when it is remembered that there is a 

statutory almost complete immunity from driffith vK herkemeyer damages against an 

employerF and will make apportioning percentages and converting them into amounts at 

settlement conferencesI mediations and trials complexK  fn a dependency claimI for 

exampleI the PB tables will apply to the nonJemployees and the RB tables to the 

employerK  qhe difference could be enormousK  qhis will unnecessarily hamper 

negotiations rather than assistK 

NUK qhe Bar Association of nueensland has recently written to the Attorney deneral 

drawing attention to this anomalous situationK 

kew section RVAJRVa 

NVK qhe most significant substantive reform is the introduction of a statutory “Cpo  

vK bddy” type damagesK 

OMK ft will be recalled that in Cpo itd vK bddyPI the mlaintiff claimed damages for the need 

of replacement for gratuitous services caused by the inability of the injured mlaintiff to 

provide gratuitous personal and domestic assistance to his disabled spouseK  qhe eigh 

Court rejected the claimI overruling a line of nueensland Epturch vK tillmottQFI kew 

pouth tales Epullivan vK dordonRF line of authority to the contrary and concluded that 

damages recoverable cannot include an amount to compensate a person for the cost of 

services gratuitously provided to replace the services provided by an injured mlaintiff to 

anotherK 

ONK fn  kew  pouth  talesI  the  result  in  Cpo vK bddy was overturned and replaced by 

amendments introduced by the Civil iiability Amendment Act OMMS in kew pouth 

tales which introduced a new section NRB into the Civil iiability Act OMMO EkptFK 
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OOK nueensland has now followed suit with the introduction of section RVA which provides 

for statutory damagesI called “section RVA damages”I and allows a CourtI subject to 

section RVBI to award to an injured person damages for loss of the person’s capacity to 

provide gratuitous domestic services to someone elseK 

OPK pections RVA and RVB are not without difficulty and will likely give rise to a significant 

body of case law in due courseK 

OQK pection RVAEOF contains a threshold for when the damages can be awarded and it must 

either that the injured person died as a result of the injuries or the general damages are 

assessed before allowing for contributory negligence at the amount prescribed under 

section RUK  pection RU itself was amended to remove the reference to APMIMMMKMM to 

provide for indexation under a regulationK  qhe regulation was simultaneously amended 

to provide for the loss of consortium threshold to be APRIPQMKMM which means that the 

section RVA damages will also have that thresholdK    

ORK qhe explanatory noteI confirming that section RVA is a response to Cpo vK bddyI does 

not explain why one of the thresholdsI in the absence of deathI is a linkage to damages 

more than that which are prescribed under section RU for loss or consortium or 

servitiumK  qhere is no obvious or evident reasonK 

OSK A recipient person who resided in the injured person’s usual residence or was an 

unborn child “at the relevant time”K 

OTK qhe legislation has avoided using the original drafting technique of “a member of the 

injured person’s household”I and for good reasonK  qhat would have provided a 

significant source of debateSK  “oelevant time” is defined in section RVAERF to beI 

generallyI when the injury happens or if the symptoms of the injury were not 

immediately apparent when the nature and extent of the injury became knownK  qhe 

explanatory note gives the example of mesotheliomaK  qhe relevant time to assess when 

the recipient resided at the usual person’s residence is at the time of diagnosisK 
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OUK qhe next ingredient is that before the “relevant time”I the injured person provided the 

services to the recipient orI in the case of an unborn childI would have provided such 

services had the recipient been bornK 

OVK eoweverI by the next integerI the recipient must be incapable of performing the 

services  themselves  to  be  allowed to  claim the  value  of  those  services  because  of  the  

recipient’s age or physical and mental incapacityK  qhe purpose of this requirementI 

according to the explanatory noteI is to ensure that the services which the injured 

person has lost the capacity to provide are “necessary”K  cor exampleI an adult child 

with no particular disabilities or incapacities would be capable of cooking their own 

meals and doing their own washingI notwithstanding that prior to the injuredI the 

injured parent performed the task for themK  ConsequentlyI the statutory damages are 

not available to such a recipientK 

PMK qhe next requirement is that there be a “reasonable expectation” that if not for the 

relevant injuryI the injured person would have provided the services to the recipient for 

at least six hours and for a period of at least six monthsK  ko doubt that threshold will 

be construed in the same fashion as appears in hriz vK hingTK 

PNK qhe same problem arises then with that provision because it does not require it to be for 

consecutive months and can be cumulativeK 

POK fndeedI there is no reason whyI like its CiA counterpartI section RVI it cannot be 

provided in the future and the threshold thereby passed if the evidence can establish 

thatK 

PPK qhe last ingredient is that the need for the services for the six hours and six months 

continue at the time of the assessment of the entitlement to the award and that the need 

is “reasonable in all of the circumstances”K  pubsection RVBEOFEeF is said to be to ensure 

that damages are only awarded if the recipient has an ongoing need for significant 

services in the explanatory noteK 
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PQK ft is to be observed that the historically undemanding test of “reasonable” in all of the 

circumstances  is  the  only  additional  hurdle  in  that  regardK   ft  posits  a  testI  f  suggestI  

with a lower threshold than the explanatory note would have itK 

PRK pubsections RVAEPF and RVAEQF add to the curiosity because they purport to allow a 

Court to disregard certain periods of time when the recipient would not have been in the 

care of the injured person when determining whether the services would have been 

provided to the recipient for at least six hours a week for a period of at least six monthsK  

qhe examples are perhaps more illuminating than the difficult wordingK  qhe examples 

include a recipient would have spent part of their school holidays with a nonJcustodial 

parent or the recipient is an elderly parent and is placed in short term or occasional 

respite careK 

PSK ft is to be observed that there is no definition of “domestic services”K  According to the 

explanatory noteI this is deliberateK  qhe note states “the particular domestic services it 

might be reasonable to claim will depend upon the circumstances of the case”K  qhere is 

a definition of “gratuitous domestic services” but that focuses on the gratuitous aspect 

rather  than  the  definition  of  the  services  which  are  simply  said  to  be  “of  a  domestic  

nature”K 

PTK qhe kew pouth tales Court of Appeal considered the meaning of “domestic services” 

in the context of section NRB of the kew pouth tales Act recently in iiverpool City 

Council vK iaskar8K  fn kew pouth talesI howeverI there is a distinction between 

“attendant care services” and “gratuitous attendant care services”I as well as “domestic 

services”K  qhe Court rejected a construction argument that domestic services should be 

given a narrow meaning within the Act and held that it should be given it ordinary 

meaningK  qhe CourtV statedWJ 

 “qhere  will  be  limits  of  course  to  the  reach  of  the  phraseK   fn  Cpo itd vK bddyI in 
examining the nature of a pullivan vK dordon claimI the joint decision of dleeson CgI 
dummow and eeydon gg referred to the difficulty of marking the outer limits of 
domestic servicesK  qhe judgment queried without deciding Eat paras SNJSOF whether 
domestic services should be extended ‘to the wide range of educative services healthy 
parents supply their children of an academicI sporting or cultural kind’K  ft is not 
necessary in this decision to test or explore those outer limitsK” 
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PUK fn that caseI the capacity to provide services which were lost were services which were 

being provided to a disabled child who needed virtually OQ hour careK  eer needs were 

extensiveK  thealey g statedNMWJ 

 “fn my opinion it could not be said that these activities fell outside the boundaries of the 
provision of domestic services to a dependant whose physical disabilities made it 
impossible  for  her  to  do these things for  herselfK   pection NRB speaks in its  own terms 
and it should be interpreted free from any supposed fetters arising from consideration 
which led to the enlargement of other conceptsI or for the purposes of definingI or for 
that matterI delimitingI other heads of damage dealt with in the legislation”K 

PVK ConsequentlyI f suggestI the capacity for a claim for “domestic services” to be 

significant is self evidentK  aifficult questions arise as to whetherI for exampleI it would 

include the capacity to care for the recipient’s pets or significant property or propertiesK 

QMK An earlier decision of the kew pouth tales Court of Appeal in Amaca vK kovekKNN 

considered a case where the deceasedI who died from mesotheliomaI lived in the same 

household  as  her  daughter  and  sonJinJlawK   Both  worked  full  time  and  the  deceased  

cared for their two childrenK   qhe trial judge found that it was intended thatI but for her 

illnessI the deceased would have continued to look after the childrenK  qhe 

grandchildren were thereby dependants of the deceasedK  qhe aefendant appealed on 

the basis that the trial judge should not have found that the grandchildren were 

dependants of the deceased and that the services were not provided to the grandchildren 

but to their parents and therefore the provision of the services were not reasonableK 

QNK qhe kew pouth tales provision contains concepts which are not directly germane here 

but the proposition which emerges from the unsuccessful appeal by the aefendant that 

it was wrong to ascribe the services as being provided to the parents and not to the 

children was thatWJ 

 “qhere is no legal reason why some particular action could not count as the providing of 
services  to  more  than  one  personK   qhere  are  some  sorts  of  domestic  services  such  as  
those involved in the performance of cookingI cleaning or home maintenance that confer 
the same type of benefit and all members of a household or several of the members of the 
household Esometimes including the person who carries out the servicesFK  qhe fact that 
several members of the household benefit provides no reason for concluding that it is 
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erroneous in law to say that the person who performed such a service provided a service 
to some particular one of those household members”KNO 

QOK ConsequentlyI the fact that it may be provided to more than one recipient does not 

mean that the person is not a recipient entitled to claim damages for that serviceK 

QPK pection RVB is concerned with avoiding double recovery between section RVA damages 

and other compensation or damages received such as damages for gratuitous services 

under section RV of the CiAI rehabilitation services provided under the jAfA and 

damages recovered by the recipient as part of a dependency claim or loss of consortium 

actionK 

QQK pubsection  RVCENF  of  the  CiA  sets  out  how  section  RVA  damages  are  assessedK   A  

Court will be required to take accountI for exampleI of the Claimant’s capacity to 

provide the services before the relevant injury happened and to make an allowance for 

the vicissitudes and contingencies of lifeK   qhe example given in the explanatory note 

is an injured person who at the time of the relevant injury was already suffering from 

markinson’s aiseaseK  ft might reasonably be expected that that person have a declining 

capacity to provide the servicesK  

QRK pubsection RVCEOF allows the Court to award damages for the “lost years”I subject to 

the injured person’s life being shortened by an unrelated event under subsection 

RVCEPFK 

QSK pubsection RVCEQF endeavours to avoid double compensation by disallowing damages 

also being awarded on that footing under general damagesK 

QTK pection RVa is also directed at avoiding double recoveryK  ft seeks to prevent a person 

including a recipient from recovering damages for a loss if the injured person had 

previously recovered section RVA damages in relation to the lossK   

QUK At this point it is also important to remember that sections RVAJa appears in the CiAI 

the application of which is governed by the aforementioned section RK   

QVK ffI by the operation of section RI in its interaction with the tCoAI the CiA is 

displacedI then the new statutory Cpo vK bddy damages will also not be applicableK 
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RMK poI for exampleI in the ubiquitous situation mentioned above where there is an injury 

for which compensation is payable under the tCoAI but also involving nonJemployer 

aefendantsI the CiA is displacedI  the CiA fps does not apply but also the mlaintiff 

has no capacity then to obtain the statutory Cpo vK bddy damagesK  qhis will impact on 

claims where a worker dies in particularK  

RNK f can find no introduction of the statutory Cpo vK bddy damages in the tCoA OMNM 

amendmentsK 

Commencement 

ROK pection UR provides thatI apart from dust related claims which have a retrospective 

effectI the section RVA damages apply to any “breach of duty” that happens on or after 

N guly OMNMK 

Amendment to section SM of the CiA 

RPK fn passingI the other amendment worth noting is that subsection SMENF of the CiA has 

been amended to provide that a Court cannot order the payment of interest on awards of 

damages for gratuitous servicesK 

RQK eoweverI f infer from this that interest can be awarded on section RVI or at least 

arguably so! 

RRK ff that is correct thenI given that there is no double dipping between the twoI a mlaintiff 

may well endeavour to characterise the claim as one as section RVA damages rather 

than gratuitous careI inter aliaI to claim the interestK 

iaw oeform Act NVVR amendment 

RSK qhis otherwise innocuous looking amendment relating to a spouse’s remedy for loss of 

impairment of consortium in fact is importantK  ft introduces the concept of “spouse” to 

the loss of impairment of consortiumK  mreviously that section only ameliorated the 

common law position by providing a corresponding right for a wife to sue for loss of 

consortium and servitium for her husband’s injuriesK  At common law the wife had no 

such rightK   
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RTK qhis amendmentI by introducing the concept of “spouse”I which has a definition in the 

Acts fnterpretation Act NVRQI extends the right of action to de facto husband and wivesK  

bxpect to see such claims therefore increase in numberK 

Amendment of iimitation of Actions Act NVTQ 

RUK As has been well publicisedI there is now an abolition of any limitation periods that 

related to a dust related conditionK  qhat abolition has a mostly retrospective effectNPK   

RVK qhe only reason f mention this in passing is that it will have a more general effect on 

aefendantsK 

SMK ft will be recalled that section QM of the iimitation of Actions Act NVTQ provides for a 

limitation  period  for  contribution  proceedingsK   denerally  speakingI  that  is  two  years  

from verdict  or  settlement  or  four  years  from the  expiration  of  the  primary  limitation  

periodI whichever is the earlierK  poI for exampleI if there has not been a settlement or 

verdict then it will be a maximum of seven yearsK 

SNK fn torkers Compensation Board of nueensland vK peltsamNQ¸ the nueensland Court of 

Appeal held that where the primary limitation period of three years had been extendedI 

the additional four years begins to run from the end of that extended periodK 

SOK f observe that section QM of the iimitation of Actions Act NVTQ does not appear to have 

been the subject of an amendment in this batch of amendmentsK 

SPK ConsequentlyI in the absence of a verdict or settlementI there appears to be no relevant 

limitation period for contribution proceedingsK  qherefore it may be possible for an 

occupierI supplier orI for that matterI an employer to be joined for contribution to a dust 

related claim many years after even the action had startedK 

SQK qhere is some evident policy reason why this might be soK  qhe mlaintiff of course could 

sue any one of those people directlyI which is the underpinning premise of a 
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contribution proceedings based on subsection SEcF of the iaw oeform Act NVVRI andI 

thereforeI there shouldI likewiseI be no limitation period for contribution proceedingsK 

SRK eowever section QM of the iAA should be tidied up so that its intention is now clearK  

qhere  is  still  the  possibility  of  a  limitation  period  from  two  years  from  settlement  or  

verdict but otherwise no limitation periodK  ff that is so then perhapsI it should expressly 

say so now that one of the limbs for the operation of the section has been removedK 

mfmA amendments 

SSK pection QQ has been introduced into the mfmAK  qhis new section provides a mechanism 

for urgent proceedings to be started by agreementK  mursuant to subsection QPAEUFI 

urgent proceedings started by agreement will be stayed until such time as the Claimant 

complies with the preJCourt procedures or the proceeding is discontinued or otherwise 

endsK  qhis is a familiar mechanism found in the tCoAK 

STK Also of interest is section QO which amended section QM of the mfmAK  qhis introduces a 

concept of an “upper offer limit” and a “lower offer limit” for mandatory final offersK  

qhe  dictionary  has  been  amended  to  provide  for  definitions  of  these  but  they  are  

entirely unhelpful as they simply mean the amounts prescribed under a regulationK 

SUK qhe mfmA regulations were amended from N guly OMNM to provide for an upper offer 

limit of ARUIVMMKMMI a lower offer limit of APRIOQMKMM and a declared costs limit of 

AOIVRMKMMK 

SVK qhe explanatory notes are unhelpful and better assistance is gained by looking at the 

mirror provisions found in the amendments made to the jAfAK  qhe idea appears to be 

that if the jcl is equal to or less than the upper offer limitI the offer must be exclusive 

of all costsK  ff the mandatory final offer is more than the lower offer limit but not more 

than the upper offer limitI there is a declared cost limitK  qhere are limits on what costs 

are recoverable when a matter proceed to trial and the Court awards damages equal to 

or less than the upper offer limitK 

qeb tCoA OMNM Ajbkajbkqp 



NO 

 

TMK qhe intracies of all of the amendments to this Act might more properly be considered in 

a paper dedicated to that purpose rather than at a paper whose audience has more 

general interestK 

TNK But there are some aspects which have a more general importanceK 

TOK qhere are also a number of “curiosities” throughout these amendments alsoNRK   

TPK cor the purposes of this paper f wish to focus on two issues which are at the “interface” 

of the various schemesK 

qhe abolition of Bourk 

TQK As is well knownI these amendments abolish the operation of the decision in Bourk vK 

mowerserveK  Although the intention is clear enoughI it hasI with respectI been clumsily 

wordedK 

TRK kew section PTA in the torkplace eealth and pafety Act NVVR E“tmepA”F abolishes 

the effect of Bourk vK mowerserve provides that no provision of the Act “creates a civil 

cause of action based on a contravention of the provision”K 

TSK qhisI of courseI is a misunderstanding of the action of breach of statutory dutyK  ft is not 

a statutory cause of actionK  ft is a creature of the common law EtortF which operates on 

the legislation if the requisite intent can be discernedK 

TTK oecourse to the explanatory notes makes it clear that the intention of section PTA is to 

remove the effect  of BourkK  curtherI section NVT of the tmepAI which provides for 

the retrospective extinguishment of the right of actionI despite its misleading heading 

referring to a “statutory cause of action”I Eagain compounding the errorFI in its text 

correctly refers to the extinguishment without compensation of “any right to take action 

based  on  a  civil  cause  of  action  arising  from  a  contravention  of  the  provision  of  the  

Act”K  qherefore f suggest whilst the wording is in place misconceived it should be 

sufficientK  ft would be better if section PTA was recast thoughK 

                                                
NR cor exampleI why is section PMSj present in the legislation having regard to subsection NMEPF of the tCoA?  
ft may mean that the damages can be awarded but the policy of insurance does not extend to cover the employer 
for those awards butI if that was the caseI then there is no need for the provision as it would be dealt with under 
the CiA in any eventK  fn the absence of any other answerI it may be that this was simply an unnecessary 
transposition from the CiA to the tCoAK 
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TUK qhe retrospective operation is itself unusual because it applies to any contravention of 

the tmepA that happened before the commencement if proceedings for the action had 

not started before the commencement or proceedings for the action started after U 

August but trial had not been reachedK 

TVK ft would appear that if a party has been slow to progress their action they will be 

rewardedK 

UMK eoweverI it has been suggested by another commentatorNS that the reason is probably 

that the legislature took the view that a person who commenced an action based on 

breach  of  statutory  duty  prior  to  the  Uth of August OMMUI the date when the Court of 

Appeal decision in Bourk was handed downI was not seeking to take advantage of the 

Court’s decisionK  qhat appears to be the most sensible policy reason that can be offered 

for that protected class of proceedingK 

UNK qhe abolition of Bourk will have a significant effectI not only for torkCover 

aefendantsI but for aefendants in personal injuries claims generallyK  ko longer will 

the employer simply be the “soft target” andI indeedI nonJemployer aefendants may be 

equally or more susceptible to being targeted nowI especially in circumstances whereI 

for  exampleI  there  was  an  unknown defect  in  a  product  which  was  purchased  from a  

reputable supplier by the employerK  qhose facts approximate the facts of Bourk itselfK  

denerally speakingI an employer would then have a good defenceK  fndeedI in Bourk  

itselfI the mlaintiff failed on all other grounds except for breach of statutory duty which 

it succeeded on on appealK  fn such circumstancesI mlaintiffs will no doubt sue the nonJ

employer alone and will also get the benefits of no CiA fpsI care and costs! 

jcls 

UOK pections OVO and OVOA of the tCoA have been replaced by a new section OVOK 

UPK qhis is one of the most important procedural reforms within the tCoA and it will have 

an effect in respect of all nonJemployer parties who are joined as a contributor to a 

tCoA claimK 
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UQK qhe idea isI no doubtI on behalf of torkCoverI to put some “sting” into contribution 

proceedings to ensure that the compulsory conference and jcls are not stifledI from 

torkCover’s perspectiveI by contributors not offering any money orI in torkCover’s 

viewI offering a pittance compared to their exposureK  qhere was no reason why 

contributor’s could not take that tact under previous incarnation of the legislation as 

there was noI or no realI penalty in costs or otherwise for doing soK  fndeedI there was 

no obligation by a contributor to make an jclK 

URK qhe new section OVO has some retrospective effect by reason of section SSU of the 

tCoAK  ft will apply in relation to a claim made by a Claimant and in existence 

immediately before the commencement of the section which commenced on N guly 

OMNMK  ft will apply if before the commencement of the relevant amending sectionI the 

Claimant has not started proceedings “in a Court” for the claim and the compulsory 

conference had not been heldK 

USK By the operation of section SSUI this will pick up the vast majority of those claims that 

were in existence immediately before the commencement of the new section OVO on N 

guly OMNMK 

UTK qhe basic outline of section OVO is that the obligation to make an jcl now applies to a 

claim made by the Claimant against another party and also the contribution claim 

relating to the claim made by the ClaimantK  bach is termed “a claim”K 

UUK pubsection OVOEOF provides that if a claim is not settled at the compulsory conferenceI 

each party must ensure that it makes a written final offer at the conferenceWJ 

 “to another or other parties at the conference that would dispose of the claim if the offer 
or offers were acceptedK”NT 

UVK qhe first question is whether this means that a contributory must make an offer to the 

injured personK  qhe answer f suggestI by reference to the definite article – “the” J is in 

the negativeK  “qhe” claim can only be a claim which would be settled if the offer was 

accepted and that can only be a claim to which the person making the offer was a partyK  

qhe mlaintiff accepting an offer from a contributor would not disposeI by reason of that 

acceptance aloneI of the contribution claimK  ft may have that practical effect but that is 
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not its legal effectK  eoweverI unfortunately this section isI againI infelicitously wordedK  

ft uses the expression “dispose” rather than “compromise”I for exampleK  qhat may lead 

to  arguments  that  a  contributor  should  make  an  offer  to  a  Claimant  which  may  

“dispose” of the contribution claim because the Claimant would discontinue the claim 

againstI for exampleI the employerI if the offer were acceptedK 

VMK qhat hardly seems to be a sensible interpretation of the section but disputes may ariseK 

VNK qhese disputes are also made possible by a reference in subsection OVOENFEaF to the 

claim by the Claimant against “another party”K  then read with subsection OVOEOFI this 

may suggest that the claim by a workerI not only against the employer but against a 

nonJemployerI is regulated by section OVO and the nonJemployerI captured by section 

OVOI must make an jcl under section OVOK  qhat would also then align with what was 

just suggested is a possible meaning of the “disposal” of the claim if the offer or offers 

were acceptedK 

VOK As already submittedI that appears to be an unlikely and unappealing construction given 

that  the  other  claims  have  their  own  extensive  set  of  regulation  underI  inter  aliaI  the  

mfmAK 

VPK pubsection OVOENFEaF will have to be read down so that the “other party” can only be an 

employer or other special insured under the tCoAK 

VQK qhe  idea  of  section  OVO  is  clear  enoughK   ft  is  to  provide  for  a  penalty  or  potential  

penalty for costs should a contributor make a proportionate claim of sufficient order as 

subsection OVOENPF revealsK  pubsection OVOENPF however does not actually provide for 

any mandatory outcome if an offer is “beaten”K   ft simply is a factor taken into account 

in the Court’s discretionK  ft would have been betterI for all concernedI and lessen the 

argumentsI if section OVO hadI in that regardI been given more “teeth”I subject to the 

Court’s discretion not to award costs in a particular way if the circumstances and justice 

require otherwiseK 

VRK pubsection OVOEPF appears to legitimise a joint offer by torkCover and a contributor to 

the ClaimantK  ft does not appear to contemplate joint and several offers howeverK  qhis 

meansI perhapsI that only a single offer can be put to the Claimant in a lump sum and 

torkCover and the contributor would have to do a side deal as to the apportionmentI 
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should  the  offer  be  acceptedK   bach  of  torkCover  and  the  contributor  would  be  

exposed to the extent of NMMB to the ClaimantI should the offer be acceptedK 

VSK pubsection OVOERF also now appears to allow the Claimant and torkCover to make a 

single  final  offer  when  there  is  a  series  of  claims  being  dealt  with  togetherK   cor  

exampleI where a Claimant has served more than one klC and seeks damages for 

injuries arising out of all the claimed circumstancesK  cor exampleI multiple injuries 

over various events and timesK 

VTK qhere are however some practical matters which are not addressed and will have to be 

worked outK 

VUK fn  the  usual  situation  where  there  is  a  joint  conference  under  the  mfmAI  for  exampleI  

and the tCoAI problems emergeK  qhe mfmA oespondent will have to make an offer to 

the Claimant under the mfmA by way of an jclK  ff  that  same mfmA oespondent is  a 

contributor under the tCoAI he will have to make an offer to the employerK  ft is then 

on the horns of a dilemmaK  ft  will  want to make an offer to protect itself  against  the 

Claimant  but  it  does  not  want  to  pay  twice  if  the  Claimant  does  not  accept  the  

torkCover  offerK    jaking  a  joint  offer  under  tCoA will  not  solve  the  problem of  

having to make an offer under the mfmA because even if that offer is nilI no protection 

under the mfmA has then been affordedI but only under the tCoAK 

VVK fn such a circumstanceI the mfmA party may have to be creative and provide for an offer 

to the Claimant under the mfmA in a certain amount and then in the tCoA offer to the 

employerI  provide  that  that  same  amount  is  offered  as  contribution  and  it  will  be  

satisfied by the mlaintiff accepting the amount of the mfmA offer orI in the event that the 

mlaintiff does not accept that amountI but the employer accepts the amount Ewhichever 

occurs firstFI torkCover accepts that amount and agrees to indemnify the mfmA 

oespondent thereafter in relation to the mfmA proceedings and any litigation which may 

ensue directly by the Claimant against the mfmA oespondentK 

NMMK qhis is only a suggestion on my behalfI which f have not had the opportunity to work 

throughK  mlease treat it only as such! 

NMNK f am open to creative suggestions as to how this practical problem may be overcomeK 
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NMOK ft is of course then doubtfulI alsoI whether such an offer may comply with either Act as 

it is conditionalI but it is at least arguable that it doesK 

NMPK qhe  new  section  does  not  deal  with  the  age  old  problem  of  a  low  contribution  offer  

being made to the employer by the mfmA oespondentK  qhe employer is still in the 

difficult position thenI if it is dissatisfied with the contribution offerI and assuming the 

Claimant has not pursued the contributory directlyI of whether to accept the Claimant’s 

offerI which may be a genuinely good or low offerI and pursue the contributor laterI or 

not toK  lften the subsequent pursuitI after a settlementI of a contributor is fraught with 

logistic difficultyK  rnless there has been a concession that the settlement was 

reasonable in terms of quantum and liabilityI the whole of the Claimant’s case has to be 

proved as well as the amount of the contributor’s responsibilityK  qhis is usually done 

with  a  Claimant  who  is  then  disinterestedI  as  well  as  other  forensic  disadvantages  

which ariseK 

NMQK qhe amendments do not seem to have addressed this problem which is a real and 

continuing  issue  andI  againI  may  hamper  a  negotiated  outcomeI  if  that  is  what  is  

deservedK  qhe same applies to contributors brought in by a mfmA oespondent under the 

mfmAK 

Conclusion 

NMRK jany  of  the  amendments  are  welcomeK   eowever  there  are  a  number  of  problems  

which need to be addressed by clarifying amendmentI or worked out by the CourtsK 


