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1K At paragraph 94 of my paperI f mention the lack of “sting” or “teeth” in relation to 

subsection O9O(1PF of the tCoA introduced by the O010 tCoA AmendmentsK  fn 

particular f referred to the lack of indication as to what happens to costs when the offer 

was “beaten”K 

OK f ought to have made mention of section P1SA of the tCoAI introduced by the tCoA 

O010 AmendmentsI which provides as followsW- 

“PNSA Principles about order as to costs 
 

(1F qhis section applies to the extent proceedings in a court relate to a contribution 
claimK 

(OF  pubsections (PF to (RF apply if the contributor or other party (including an insurerF 
made an offer that was not acceptedK 

(PF  ff the court later awards an amount of contribution that is equal to or more than the 
other party’s written final offerI the court must order the contributor to pay the 
other party’s costs on the indemnity basis from the day the written final offer was 
madeK 

(4F  ff the court later— 
(aF dismisses the contribution claim; or 
(bF  makes no award for the contribution; or 
(cF  makes an award of contribution of an amount that is equal to or less than the 

contributor’s written final offer; the court must order the other party to pay 
the contributor’s costs on the standard basis from the day the written final 
offer was madeK 

(RF   ff  an  award  of  contribution  is  less  than  the  other  party’s  written  final  offer  but  
more than the contributor’s written final offerI each party bears the party’s own 
costsK 

(SF  qhis section applies to a written final offer whether or not it is made as a separate 
offer or as part of a joint or consolidated offerK 

(TF  fn this section— 
written final offer means a written final offer under section O9O”K 

PK qhe difficulty with this provisionI and what lies behind my commentsI is that it does not 

deal withI at least expresslyI the costs which the torkCover aefendant will have to pay 

the mlaintiff and they may be on a indemnity basis if the mlaintiff beats an offerK 



O 

 

4K qhis is dealt with only in subsection O9O(1PF(bF and is left solely to the Court’s 

discretionK   

RK thilst  section  P1SA provides  what  will  happen  to  the  costs  if  a  contributor  does  not  

beat the torkCover aefendants offerI it only relates to the torkCover aefendant’s 

costs whichI at least arguablyI are not the costs which the torkCover aefendant may 

have  to  pay  the  mlaintiffK   ft  is  only  costs  between the  aefendantsK   qhat  gains  some 

support from such a distinction being drawn in subsection O9O(1PF itselfK   

SK lften the costs between contributors do not amount to a great deal in comparison to the 

costs which the parties spend on contesting the issues with the mlaintiffK  A low offer 

from a contributor may have forced the matter to trial and exposed the aefendant to 

indemnity costsK 

TK lf  course  the  Court  could  order  that  such  costs  which  the  aefendant  has  to  pay  the  

mlaintiff be paid by the contributorI in its discretionI directly under a “panderson” type 

order or indirectly through a “Bullock” orderK  eowever such a result is not mandated 

or regulated and it is difficult to discern why! 

8K fn this respectI f suggest that subsection O9O(1PF is not in harmony with section P1SAK 

9K ft is this which lies behind my comments andI f suggestI is another potential gap in the 

amendmentsK   


